intolerable for a society that professes devotion to the rule of law." 3 He argued instead that a "Commission on Sentencing" should pass rules to govern criminal sentences 4 and that judges should apply those rules just as they apply legal rules in all other contexts.' Judge Frankel's ideas became the basis for the Sentencing Reform Act of 1984,6 which transformed federal sentencing and created the United States Sentencing Commission. Now, over a decade after the creation of federal sentencing guidelines in 1987, a Yale law professor and a second federal judge, Kate Stith and Jos6 Cabranes, have taken the role of Edmund Burke in this revolution. 7 Their new book 8 surveys the excesses of the sentencing revolution and traces those excesses to a naive trust in human reason. The traditional function of the sentencing judge, they say, is incapable of reduction to rules drafted in the abstract. Stith and Cabranes have written a judicious book aiming to restore the judge to the center of criminal sentencing.
Like Frankel's book twenty-five years ago, this thoughtful book by Stith and Cabranes voices a prevalent view about sentencing and could become the catalyst for a "new cycle of reform." 9 The authors aim for a wide audience: They give enough background about the complicated federal sentencing system to engage readers who are not experts in the field. At the same time, they offer enough specific criticisms and concrete proposals for change to convince those who know the system well. Their proposals for change include some politically realistic amendments, along with more ambitious proposals for a redesign of federal sentences.
While Stith and Cabranes call for a return of sentencing discretion to federal judges, they insist that they do not envision a simple return to unreviewed judicial discretion as it operated before 1987. This is not, they say, a counter-revolution. And they are correct that the sentencing system they have in mind differs in major ways from pre-1987 federal sentencing. Stith and Cabranes would allow judges to sentence without "bureaucratic" rules. 1 " They would scale back-indeed, almost eliminate-the influence of government officials other than judges in the design and operation of a federal sentencing system.
A system that gives judges nearly exclusive authority over sentencing, such as the one Stith and Cabranes propose, would fail just as completely as the current one already has. It would demand tasks of judges that they should not-and often cannot-perform. It is true that the current federal sentencing system has become intolerable, for the reasons that Stith and Cabranes ably identify. It is also true, as they argue, that the needed changes are not likely to come from the United States Sentencing Commission. But federal sentencing does not need its downtrodden judges to rise up and exile the other contributors to sentencing policy. Instead, it needs more interaction between judges and other sentencing institutions. Judges must find a place within an institutional fabric, a place that combines their case-specific insights with the system-wide perspectives of others.
In Part I of this Book Review, I summarize Stith and Cabranes's argument and highlight the role of tradition in their view of the current federal sentencing system. In Part II, I describe the almost-forgotten tradition of the sentencing jury in the United States. The historical practices of sentencing juries bring into focus exactly what individual judges contribute to sentencing. Sentencing juries remind us of the need to combine individualized judgments with coordination and planning for sentences in the aggregate. Judges can, under the right conditions, combine these functions in ways that sentencing juries do not. In Part III, I review the critical coordinating functions that individual sentencing judges cannot perform. The Review closes with a few ideas for integrating the wisdom of sentencing judges into a well-coordinated sentencing system.
I. A TRADITION OF JUDGING WITHOUT RULES
The federal sentencing guidelines, according to Stith and Cabranes, were bound to fail because they contradict deep traditions in the federal system. With the advent of guidelines, they say, "two centuries of sentencing practice in the federal courts came to an abrupt end." 1 While they exaggerate the extent of judicial sentencing authority over the years, Stith and Cabranes do show that the 1987 sentencing guidelines changed federal sentencing practice far more than the Sentencing Commission has ever admitted.
A. Two Centuries of Judicial Supremacy?
In the standard rendition of sentencing history in the United States, legislatures dominated sentencing in the colonies. They passed laws linking crimes with specific punishments (such as fines, whippings, or execution) and judges merely imposed the designated sentence post-conviction. 12 Then, after the Revolutionary War, many states revised their criminal codes to provide more often for imprisonment rather than execution or corporal punishments. 13 For most of the nineteenth century, judges chose the length of prison sentences, staying within ranges that the legislature designated. No other institution adjusted that sentence.
The conventional historical account identifies a major shift in sentencing practices by the end of the nineteenth century with the appearance of parole and probation. These practices, it is said, increased the importance of rehabilitation as a purpose of sentencing and decreased the overall sentencing power of the judge. Although judges still decided who would serve a prison term and who would be supervised while on probation, they lost much of their control over the length of prison terms. Parole boards could now release offenders well before the end of the prison term that the judge announced. 14 Stith and Cabranes track the common historical wisdom for the first half of the nation's history, but they put a new spin on the story for the twentieth century. Their reinterpretation of sentencing history enables them to portray the federal sentencing guidelines as a more complete break with the past. 12 . See DAVID J. ROTHMAN, THE DISCOVERY OF THE ASYLUM: SOCIAL ORDER AND DISORDER IN THE NEW REPUBLIC 48-52 (2d ed. 1990). In many cases, however, the laws gave judges discretion to select among a range of specified punishments. See id. at 49. Stith and Cabranes trace the roots of judicial sentencing discretion back to the earliest federal criminal laws, which usually stated only a maximum term of years and a maximum fine. Eighteenth-century federal criminal statutes gave high maximum terms of imprisonment for a few crimes (such as treason or piracy), shorter maximum terms for other crimes, and allowed the judge to choose any term within the statutory range. Mandatory minimum penalties attached to only a few crimes, and the terms were not severe. 15 The authors find evidence that the rehabilitation of offenders was a major purpose of sentencing in the federal system from the beginning, but rehabilitation took different shapes over time. While the sentences that judges handed down in the first part of the nineteenth century were presumed to reform offenders through the atoning power of hard work, the concept changed by the end of the century. Rehabilitating an offender implied a need for ongoing evaluation of the person. Non-judge experts could best determine when an offender had improved enough to warrant release. As a result, in 1910 Congress established the federal parole system. 6 Stith and Cabranes argue, however, that parole only cut marginally into the traditional sentencing power of federal judges. They point out that federal judges retained influence over the length of a sentence served, even after parole appeared. Parole only applied to defendants sentenced to incarceration (about half of all federal cases between the 1950s and 1980s). Furthermore, the judge's nominal sentence set the maximum time that could be served, and the defendant was not eligible for parole until he or she had served at least one-third of the nominal sentence. Federal judges made parole available immediately in less than twenty-five percent of all prison cases."
In their effort to portray recent events as a break with a single continuous tradition, Stith and Cabranes have slighted federal parole. They are correct to point out that federal judges retained more sentencing power under the federal parole system than the sentencing judges in a few states, where the parole board could release offenders before they had served onethird of the judicially-imposed minimum sentence.'" But federal parole mattered in the cases where the stakes were highest. The most serious 15 nine jurisdictions authorizing parole at any time, eight authorizing parole after the expiration of a certain fraction of the sentence imposed by the judge, and nine authorizing parole after the expiration of a certain number of years regardless of the sentence served).
The Yale Law Journal [Vol. 108: 1355 crimes did result in active prison terms, and control over prison terms had the most severe consequences for the liberty of the offender and for the public resources devoted to corrections. For this most expensive and important class of cases, federal parole operated as a major constraint on judicial sentencing power. 19 The great majority of federal prisoners were eligible for parole before the end of their terms. Although Stith and Cabranes are correct that most federal prisoners were not immediately eligible for parole, the parole authority did start to matter before the end of most active prison terms. During the 1970s and 1980s, the United States Board of Parole exercised parole authority and determined the release date for most offenders who served active prison terms." 0 Thus, federal parole cut into judicial sentencing discretion more deeply than Stith and Cabranes admit. There may have been times in the federal system (especially during the nineteenth century) when judges acted more or less alone to determine sentences and sentencing policy. But surely this judicial domination of sentencing was part of the distant past. The current federal sentencing system subtracts from judicial sentencing authority in some ways, but it does restore some of the judge's control over sentences 19 actually served, because the parole commission no longer exists to adjust sentences after the fact." While Stith and Cabranes may have oversold the preeminence of judges in federal sentencing before the 1980s, they correctly argue that federal sentencing today looks very different than in the recent past. The 1984 statute and the 1987 sentencing guidelines placed unprecedented controls on sentencing judges and made them part of a more centralized administrative system.
B. Distrust of Judges in 1984
Congress debated several different versions of sentencing reform between 1975 and 1984, and a leading theme of the debates over the years was the problem of "unwarranted disparity" in sentencing. 2 2 Disparate sentences occurred when judges imposed different sentences in cases that were alike in all relevant ways. In a time when many were beginning to doubt whether rehabilitation was an attainable purpose of sentencing, it was harder to justify apparently disparate sentences by arguing that each offender required a different "treatment," depending on his or her progress over time.' As sentences came to be viewed more as a pronouncement about the past crime rather than as a prediction (or an ongoing treatment) for the criminal's future, disparate sentences became harder to justify.
Concern about disparate sentences created an odd political coalition favoring sentencing reform: Senators Kennedy, Biden, Hatch, and Thurmond sponsored the bill in the Senate. 24 When liberals saw disparity, they pictured sentencing judges who discriminated on the basis of race, class, and gender; when conservatives saw disparity, they pictured judges who imposed overly lenient sentences. ' 
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The Yale Law Journal [Vol. 108: 1355 a major influence (but not the only influence) 6 in the passage of the 1984 legislation. At every turn, Stith and Cabranes challenge the idea that federal judges actually created "unwarranted disparities" in their sentences before the passage of the 1984 statute. First, they point out, it is impossible to identify "unwarranted disparity" among sentences in cases that are alike in every relevant sense until one knows what is "relevant" to a sentence.' If a judge chooses deterrence as the purpose of the sentence, a particular factor might be relevant; if the judge instead chooses incapacitation as the purpose, the same factor might not be relevant. Thus, different sentences-even for offenders with similar records who have committed similar crimes-might be proper if the sentencing judges pursue different purposes, or even if they select the same purpose and some factor relevant to that purpose is present in one case and not in the other. 28 Second, even if disparity is a meaningful concept, Stith and Cabranes cast doubt on whether it existed at all before the guidelines, and whether the 26. A second leading theme of the legislative debates (one that undercuts Stith and Cabranes's thesis about the limited impact of federal parole) was the "uncertainty" caused by the authority of the federal parole board to change release dates months or years after the judge first announced a sentence. S. REP. No. 98-225, at 46-50 (citing the uncertainty created by parole as one of two major flaws in federal sentencing). The legislation abolished federal parole in an effort to eliminate this uncertainty. The effort to create this type of certainty now rides under the banner of "truth in sentencing" and has become a major influence in sentencing reform in the states. See Another prominent theme in the legislative debates was the continuing importance of the sentencing judge's power to "individualize" the sentence to match the offense and the offender in a particular case. The Senate Report puts it this way:
The purpose of the sentencing guidelines is to provide a structure for evaluating the fairness and appropriateness of the sentence for an individual offender, not to eliminate the thoughtful imposition of individualized sentences. Indeed, the use of sentencing guidelines will actually enhance the individualization of sentences as compared to current law. S. REP guidelines have improved matters. They question the reliability of studies that supposedly established the existence of sentencing disparity in the 1970s and 1980s. 29 Further, they argue that there is no proof that guideline sentences have reduced sentencing disparity in a meaningful sense. 30 The Sentencing Commission's 1991 self-study on disparity concluded that guidelines had achieved "significant reductions" in disparity, but that study was badly designed and self-serving. The study ignored one of the primary equalizing forces in pre-guidelines sentences (parole) and one of the primary forces for unequal sentences under the guidelines (departures from the guidelines to reward defendants who give "substantial assistance" to prosecutors in other cases). 3 " Congress, however, harbored none of these doubts about the disparity problem when it passed the Sentencing Reform Act of 1984. The Act contained many features designed to control the judge's sentencing choices. It created the United States Sentencing Commission, a permanent administrative agency, and instructed the Commission to create sentencing guidelines that would designate, for each category of offense and offender, a small range of sentences from which the sentencing judge would usually select the sentence to impose. If the judge imposed a sentence outside the guidelines (but within the statutory minimum and maximum) or if the judge misapplied the guidelines and chose a sentence from the incorrect guideline range, the statute authorized appellate review of the sentence. A sentencing judge could "depart" from the guideline sentence if the case involved a sentencing factor "of a kind, or to a degree, not adequately taken into consideration" by the Commission when it formulated the guidelines. 3 2 While the statute restricted judicial sentencing discretion through these features, it increased judicial sentencing power in one sense: It abolished parole, which meant that the offender would serve the sentence more or less as the judge announced it. 29 . See STrrH & CABRANES, supra note 8, at 31-32, 106-12. They point out that many of the disparity studies focused on state, rather than federal, judges. Among the federal studies, some only compared inter-district average sentences without controlling for criminal record or any other factors. Others asked different judges to impose hypothetical sentences based on the same case files. Hypothetical exercises may not create an accurate picture of the sentences that judges would impose in real cases demanding their full attention. While these criticisms of the disparity studies do not render them worthless (hypothetical sentences surely bear some relationship to actual federal sentences), Stith and Cabranes are correct that the studies were oversold at the time.
30. See id. at 112-21. 
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C. Compounded Distrust of Judges in 1987
While the Sentencing Reform Act made it clear that federal sentencing practices would change, the extent of that change was not apparent until the Sentencing Commission completed its first set of sentencing guidelines in 1987. The rules directed judges to calculate the seriousness of the offense (an "offense level") and the extent of the defendant's criminal history (a "criminal history category"). The offense level determined a location on the vertical axis of a sentencing grid, while the criminal history category determined the location on the horizontal axis. The point of intersection on the grid between the pertinent offense level and applicable criminal history category revealed to the judge the "guideline range," a range of months (say, from thirty to thirty-seven months) from which to choose an active prison sentence, unless the judge decided to "depart."
Although the guidelines contained detailed instructions for sentencing judges, the Commission described those rules as a continuation of past sentencing practices. The introductory chapter of the guidelines and a "supplementary report" issued in 1987 both underscore the "empirical"
and "descriptive" nature of the guidelines. The Commission claimed that the guidelines basically tracked the past sentencing practices of federal judges, as embodied in over 10,000 cases in the Commission's database. 33 Stith and Cabranes explain how this "descriptive" strategy was a wise one. For one thing, it allowed the Commission to sidestep the age-old philosophical problems of choosing among the competing purposes of sentencing or finding a way to combine those purposes into a single coherent approach. 4 If the guidelines simply followed and unified the decisions of sentencing judges, there would be no need to choose among rehabilitation, deterrence, incapacitation, and just deserts for the leading principle of sentencing.
The descriptive strategy also relieved the Commission of the duty to explain in detail each of the punishment levels it assigned to different crimes or offenders. In every case, the explanation was basically the same: The guidelines adopted this level because this was how federal judges, on average, sentenced these sorts of cases in the past. 35 Finally, the descriptive approach was helpful as a political device to gain judicial acceptance of rules that took away some of the judges' old sentencing discretion. Although the sentencing guidelines told judges what to do, this was more palatable because the guidelines directed judges to continue sentencing as judges (on the average) had sentenced in the past.
This strategy had many virtues; unfortunately, honesty was not one of them. The Commission actually relied on past judicial practice less than it claimed. As Stith and Cabranes point out, the Commission made a series of decisions that pushed the guidelines away from past sentencing practices. 3 6 The Commission lengthened the prison sentences for most violent crimes and drug crimes, in part to make all these sentences consistent with a handful of new statutory mandatory minimum sentences, and in part because the Commission was "convinced that [past sentences] were inadequate." 37 The commissioners also increased the severity of sentences for white-collar offenses. Moreover, the guidelines ignored the impact of personal characteristics of offenders (such as military service, age, or education) on past sentences.
Both the Commission and its early critics said that the guidelines were essentially based on past practice; changes to those past practices were exceptional adjustments, needed to modify or "rationalize" anomalies in the patterns of past sentences. 3 Stith and Cabranes demonstrate, however, that change from past practice was the rule rather than the exception. The categories of crimes in which the Commission increased sentencing severity (white-collar offenses, drug offenses, and violent offenses) comprise the majority of federal criminal defendants. Judges sentencing under the guidelines imposed probation sentences in less than fifteen (1987) . One reason that observers could think of these 1987 guidelines as "descriptive" is that they are indeed more descriptive than the draft guidelines they replaced.
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The Yale Law Journal percent of all cases, while federal judges before the guidelines had selected probation in almost half the cases. 39 Stith and Cabranes argue further that the break with tradition represented in the guidelines has made federal sentencing ineffective and unjust. Sentencing rules created by a distant bureaucracy, they say, can never account for all the morally relevant factors that make each case unique.' The sentencing guidelines fall in this regard despite their great length and complexity. The guidelines fail because rules will inevitably fail. Rules lack the power that a human being has to pass moral judgment. In this sense, they argue, rules are at odds with judging:
By replacing the case-by-case exercise of human judgment with a mechanical calculus, we do not judge better or more objectively, nor do we judge worse. Instead, we cease to judge at all. We process individuals according to a variety of purportedly objective criteria. But genuine judgment, in the sense of moral reckoning, cannot be inscribed in a table of offense levels and criminal history categories.
... [I] t is in the nature of moral and juridical principles that they must be informed by a particular set of facts before they can be applied. Only a person can perform this task. This argument is central to Stith and Cabranes's vision of sentencing: Rules are undesirable because they cannot adequately replace the "practical wisdom" or "prudence" of a sentencing judge. 42 
D. More Restrictive Rules Since 1987
While the original guidelines placed new and complex restrictions on the federal judges, over time they have become even more restrictive. For instance, it has become clear that judges have powerful incentives to ignore their statutory power to "depart" from the guidelines in particular cases. Within a few years, federal appellate courts had concluded that a sentencing judge's decision not to depart was not appealable, while any departure (upward or downward) could be appealed. 43 judge a powerful reason to remain within the guidelines. 4 Appellate courts also were stingy in their approval of grounds for departure. While the rates varied from circuit to circuit, some federal appellate courts overturned departures far more often than they affirmed them. 4 5 The Sentencing Commission itself contributed to the restrictive features of the guidelines. At least until recently, the Commission regularly amended the guidelines to place off-limits various grounds for departure that had survived appellate review.' An astonishingly large majority of the 589 guideline amendments to date have added features mandating that judges increase the severity of sentences. 47 Stith and Cabranes attribute many of the detailed restrictions of the sentencing guidelines to the rules about "relevant conduct" and "real offense sentencing." 4 Some state guidelines are essentially "charge conduct" systems, in which the judge imposes a sentence based on the conduct as charged and adjudicated. 4 9 For instance, if the prosecutor charges robbery rather than armed robbery, but the state sentencing judge is convinced that the defendant used a gun, she can only enhance the sentence to a limited extent. Under the "relevant conduct" rules of the federal guidelines, 0 however, the sentencing judge often must consider the "real offense" of the defendant rather than the offense that the prosecutor charges. If the federal judge is convinced that the defendant used a gun, she 47. A full analysis of all 589 amendments must wait for another day. The 1998 amendments, however, are a useful illustration. Of the 14 amendments adopted that year, 7 unambiguously increase the severity or availability of penalties. Several of these increases were dictated by Congress. See U.S. SENTENCING GUIDELINES MANUAL app. C, amends. 576, 577, 578, 580, 581, 587,588 (1998). Two amendments (586 and 589) make no substantive changes. Two amendments (584 and 585) give the sentencing judge more flexibility to increase or decrease sentences. Two amendments (579 and 583) reject the most restrictive interpretations by appeals courts and allow-but do not require-sentencing judges to mitigate sentences on particular grounds. Only 1 of the 14 amendments (amendment 582) makes it more difficult for a sentencing judge to increase a sentence.
48. STITH & CABRANES, supra note 8, at 66-70; see also Wright, supra note 34, at 619-22 (stating that the federal system looks to all relevant offense conduct in sentencing, making the guidelines complex and lengthy).
49 should sentence him as an armed robber regardless of whether the charge is robbery or armed robbery. The real-offense feature of the federal system has become a powerful engine for ever more detailed and restrictive guidelines. The guidelines must account not only for the proper treatment for each federal crime. They must also anticipate the many varieties of "real offense conduct" that judges will confront and specify the required adjustments to a sentence that each variation in conduct will produce.
This collection of restrictive sentencing rules, Stith and Cabranes argue, has also altered the balance of power in the courtroom. 1 They endorse the oft-repeated argument that the guidelines have increased the power of prosecutors relative to sentencing judges and other actors. 2 There is a lot of truth to this proposition: The guidelines give prosecutors exclusive power to seek a downward departure for those offenders who provide "substantial assistance" in prosecuting other criminal cases. Substantial assistance departures are far and away the most common ground for departure in the federal system. Nineteen percent of all federal cases nationwide resulted in a departure on this ground; all other downward departures combined amounted to approximately twelve percent of the cases. 3 On the other hand, the federal sentencing guidelines do give the judge the. obligation to adjust a sentence based on factors other than the prosecutor's selection of charges, and the probation officer provides the court with a more independent source of information about uncharged facts. The guidelines make mandatory and routine many of the techniques that judges used before the guidelines to check the prosecutor's charging and 51. Because the presence of particular facts will now result in a measurable and mandatory change in the sentence, the prosecution and the defense attorney who have reached a plea bargain have strong incentives to deceive the judge about what actually happened in the case to influence the sentence. The practice has come to be known as "fact bargaining." The guidelines themselves contain some very general instructions to sentencing judges, calling on them to scrutinize plea agreements before accepting them. plea bargaining decisions.' The guidelines have mostly changed the certainty attending those techniques. While the pre-guidelines judge could keep a prosecutor in doubt about whether or how much she would adjust a sentence in light of various facts, the guidelines now take away the uncertainty. To the extent that guidelines have made sentences easier to predict, they have increased the relative power of prosecutors.
Stith and Cabranes's most profound indictment of the sentencing guidelines is that they are unexplained-and therefore lawless. This is the ultimate irony for a system designed to meet Marvin Frankel's charge that discretionary sentencing was a lawless enterprise. The Sentencing Commission, as an administrative agency, was supposed to follow the ordinary process for the creation of administrative rules. This process includes a requirement that the agency explain its choices in a "concise general statement of their basis and purpose." 55 In most cases, the Commission has fallen far short of the normal expectations for a federal administrative agency. Its explanations for the guidelines have alternated between terse and nonexistent. 6 Because the guidelines are typically unexplained, judges have not been able to develop a meaningful body of cases to harmonize or elaborate any basic principles contained in the guidelines. When a judge does not know what purposes the Commission hoped to accomplish, she cannot say whether a sentence in a particular case will accomplish that purpose. When a judge does not know what the Commission considered to be a typical or "heartland" case, he cannot say whether the case at hand falls outside the heartland and therefore qualifies for a departure. Sentencing jurisprudence has become trivial, the authors argue, because it is not possible to respond in a principled way to Kafkaesque pronouncements from an inaccessible administrative body. 57 Stith and Cabranes offer two paths out of the wilderness of unexplained rules. First, recognizing that sentencing guidelines are likely to stay in place because of the number of judges and prosecutors who have now invested in learning the new system, they suggest ways to amend the existing guidelines. The Judicial Conference, they say, should use its committee 56. See Wright, supra note 35, at 55-69 (arguing that the Commission should explain its decisions in more detail, perhaps with empirical data). As an example of an explanation for a guideline, consider U.S. SENTENCING GUIDELINES MANUAL, app. C, amend. 311 (1998), where the entire explanation for extensive restructuring of attempted murder and assault guidelines is that the amendment increases the offense level "to better reflect the seriousness of this conduct."
57. See STITH & CABRANES, supra note 8, at 84,93-103.
process under the Rules Enabling Ac s to create procedural rules to apply at sentencing. 9 Stith and Cabranes are especially persuasive when they argue that the defendant should receive more information about the sentence at a guilty-plea hearing, including a "notice of sentencing allegations." ' The rules should also address the reliability of evidence received at the sentencing hearing, although Stith and Cabranes remain coy about the form those rules should take. The Sentencing Commission, for its part, should declare more grounds available for departures. 6 1 One of Stith and Cabranes's most ambitious proposals would strengthen the departure power across the board. It would allow the sentencing judge to decide for herself whether to adjust the sentence in light of mitigating or aggravating facts that the prosecution did not prove as a necessary part of the charge of conviction. 2 Giving the judge discretion over these "relevant conduct" adjustments would convert many guideline provisions from binding to advisory rules.
One seemingly modest proposal would transform guideline sentencing more completely than any of the others. Stith and Cabranes propose that the guidelines be amended to allow the sentencing judge to impose a nonguideline sentence as specified in a plea agreement "where the judge finds that such a sentence would achieve the purposes of criminal punishment at least as well as a sentence prescribed by the Guidelines." 6 Given that over ninety percent of all federal cases are resolved by guilty pleas (and most of these cases involve plea agreements),' this exception would give trial judges, in coordination with prosecutors and defense counsel, the power to sentence outside the guidelines more often than not. This use of plea agreements at sentencing epitomizes a common theme in many of the Stith and Cabranes reforms. Their reforms decentralize sentencing. They give power to parties most familiar with a particular case (the trial judge and the litigants) and cut back on the authority of supervisors (appellate courts or . An "open plea" is a guilty plea that a defendant enters unilaterally (hoping to reduce the sentence imposed) without entering any agreement with the prosecutor about the charges filed or the sentence that the prosecutor will recommend. commissions). Some of the most abstruse reforms-such as the use of "relevant conduct" or plea agreements as grounds for departing from the guidelines-would have the most powerful decentralizing effects.
Stith and Cabranes also describe a second path out of the wilderness, a path they consider more desirable (though less realistic) than any amendments to the current guidelines. They would repeal the current guidelines, repeal the statute, abolish the Sentencing Commission, and start afresh." This ideal world without sentencing guidelines would start with a simple new statute. The statute would require sentencing judges to state their reasons for the sentences they choose and would provide for appellate review of sentences. Appeals courts would overturn any sentence outside the statutory boundaries for the crime involved and any "unreasonable" sentence within those boundaries. Appeals courts would review for any "abuses of discretion" in sentences much as they now review for abuses of discretion in the decisions of trial courts to admit or exclude evidence under Rule 403 of the Federal Rules of Evidence after balancing the evidence's probative and prejudicial value. This mechanism operating alone, they say, will over time develop the flexible principles of sentencing that are missing from the current guidelines: "Slowly but surely, a federal common law of sentencing would be created." 6 6 This more comprehensive version of sentencing reform has much in common with Stith and Cabranes's more incremental reforms. It pushes even further in the direction of a decentralized sentencing system. Thus, the authors' proposals for "starting afresh" highlight the basic impetus behind their short-term reform package.
It is easy to see that judges occupy the center of Stith and Cabranes's ideal sentencing system. It requires only a bit more reflection to see just how peripheral a role other institutions play. The first priority in sentencing reform, they say, is to pay close attention to the selection of judges. The people who will exercise individualized judgment are more important than any rules to structure that judgment. 67 knowledge and experience, rather than to suppress or replace judgment by judges." 69 The new committee would also serve as a sponsor for research and training, and it could become a clearinghouse for sentencing data. 70 But nothing this committee does would bring an extra-judicial voice to sentencing; it would only reinforce the control of judges.
As for Congress, Stith and Cabranes anticipate that it will have the "final authority to approve the committee's proposed guidelines. ' 71 The proposal would place Congress in the passive role it typically plays in approving procedural rules that the Judicial Conference generates under the Rules Enabling Act. In sum, in the post-guidelines world that Stith and Cabranes describe, judges are supreme, and judging displaces rules rather than rules displacing judgment.
II. JURIES AND JUDGES AT SENTENCING
Stith and Cabranes's prescription for federal sentencing calls for judges to sentence based on their intuitive insights. To the extent that there are constraints on those judgments, they come from "general principles" of sentencing that judges themselves develop in an inductive fashion. Through a common-law process, judges might refine, explain, or reconsider those principles. 72 Ultimately, a set of rules might codify some of those judicial principles. But the heart of sentencing, the authors say, lies in the individual case. It is very difficult for anyone who does not know the particular case in all its uniqueness to articulate or to understand the justice of the sentence.
If most critical sentencing choices are indeed to take place at the level of the individual case, with few constraining legal rules, perhaps we should ask why it is judges who should make sentencing judgments in the first place. Judges, we tell ourselves, have the power to interpret and enforce the law. In the common-law tradition, judges may add to an existing set of principles. But that common-law tradition is thought to work incrementally or interstitially--common-law judges either build slowly on existing law or operate where statutes or other sources of law do not set a boundary. 73 Moreover, the amount of unbounded territory in which a common-law 69 judge may roam has been shrinking steadily in the United States as the amount of statutory law increases7 4 In an age of statutes, judges must routinely fit their common-law judgment within a framework of rules that other institutions create. But none of these forms of judging places as much trust in the individual judge as do Stith and Cabranes. It is hard to justify an expanded common-law autonomy for judges at sentencing when that autonomy is compromised everywhere else. Why should a judge impose a sentence if the sentence is not bounded in a serious way by articulable and generalizable rules of law? Stith and Cabranes find one answer in American tradition. Discretionary judicial sentencing, they argue in Burkean fashion, is a traditional American practice. There is a competing American tradition, however, that might lead us to give case-specific sentencing power to the jury rather than the judge. I raise the sentencing jury as an alternative to the sentencing judge because it brings into focus exactly what individual judges can and cannot accomplish in a sentencing system. Stith and Cabranes emphasize the power of the judge to individualize a sentence. Juries are in some ways better suited to accomplish these case-specific sentencing judgments. Where judges hold an advantage over sentencing juries is in their power to combine insights about individual cases with some understanding of the system as a whole. Sentencing juries remind us that the power to coordinate the work of sentencers in individual cases deserves our full attention. This vital component of a sentencing structure remains at the edges of Stith and Cabranes's proposals.
A. A Historical Sketch of Sentencing Juries
In many American jurisdictions, juries at criminal trials served at one time as the primary sentencing institutions. Statutes in as many as half of the states during the nineteenth century granted the criminal jury the power to set the sentence after reaching a guilty verdict in a non-capital case. Statutes in other jurisdictions allowed the jury to recommend a sentence to 74 the court, and a robust case-law developed to govern what the court could tell the jury about the binding effect of its recommendation. 76 Jury sentencing first appeared in this country in the colonial period, even though the practice at English common law was for judges rather than juries to impose sentences. 77 By the middle of the nineteenth century, the practice was well-entrenched. Most of the states that used sentencing juries in non-capital cases allowed the jury to set the sentence in any felony or misdemeanor case, although a few states limited jury sentences to selected crimes. 78 Enthusiasm for sentencing juries grew out of an American passion for juries as the institution that best enabled citizens to participate in their own government. This conviction was never stronger than during the early nineteenth century. 79 It was early in the twentieth century when states started to limit or abandon jury sentencing and to give judges the power to set the initial sentence in every case. 8 " The growth of guilty pleas and plea bargaining was one force reducing the influence of the sentencing jury. An increasing volume of cases changed criminal jury trials from the norm into the exception early in the twentieth century. 8 ' Where there was no jury to determine guilt or innocence in a non-capital case, there was no jury to impose sentence.
A second force working against the sentencing jury was the appearance of parole boards. The parole authority could adjust a jury's sentence just as it could adjust a judge's sentence. Nonetheless, it was difficult to integrate juries and parole. Courts struggled over how much to tell the jury about parole eligibility rules (such as eligibility for parole after serving one-third of the maximum sentence), for fear that the jury would inflate or discount its sentence in an effort to tie the hands of the parole authority." The very 462, 463-64 (1938) (tracing jury sentencing in Virginia to 1846 for felonies generally and to the colonial period for some misdemeanors); Linden, supra note 75, at 972 n.14 (noting that all but one of the states with jury sentencing intact in 1967 had jury sentencing in their original criminal codes); id. at 969 n.2 (listing four states with jury sentencing only for specific crimes). reason for adopting parole was in tension with jury sentencing. States creating parole authorities hoped that experts in corrections would gather a full profile of each offender, supplemented over time, to craft an individualized sentence to rehabilitate the offender. Sentencing juries were incompatible with this vision of expertise. 3 The practice of jury sentencing has all but disappeared now. Eight states continue to recognize jury sentencing for at least some non-capital crimes.' But given the low proportion of cases resolved by jury trials and the number of defendants willing to waive a sentencing jury, this institution has become an anomaly in most places, for most crimes.
B. The Viability of Jury Sentencing
Is jury sentencing worth reviving? The sentencing jury is intriguing because it could perform very well the case-specific sentencing that Stith and Cabranes have in mind. Surely a jury, like a judge, considers the specifics of an offender and an offense and can apply any binding legal rules when instructed. The authors' proposal to return to minimal legal rules at sentencing (and to do so without reviving parole) makes jury sentencing all the more plausible."
Stith and Cabranes consider "moral reckoning" to be central to sentencing.
6 Juries can do this at least as well as judges. express the moral sentiment of the community in applying the law. 88 In this regard, juries have better access to relevant information (such as current community views on punishment) than do sentencing judges. Juries are also thought to be well-suited for decisions that are difficult to articulate through general principles. When we cannot resolve fundamentally antagonistic ideals in an abstract way, we place the decision into the black box of the jury room." We also opt for juries over judges for decisions (such as fimdings of negligence in a tort case) that require application of a single abstract legal standard to a wide variety of specific settings.
There have been consistent objections to jury sentencing over the years. It is worth reviewing some of the objections here, to note how many of the problems might be resolved through the use of sentencing structures that are now common in the United States. To a surprising extent, the strengths and weaknesses of sentencing juries track the strengths and weaknesses of individual sentencing judges. Each can contribute an important component-but only a component-of a wise sentencing system.
One objection to jury sentencing is the disparity among sentences that different juries might impose. The available evidence shows that sentencing juries impose a wider range of sentences than judges in state courts, and those sentences are on average higher than what judges would impose in similar cases. data comparing judge and jury sentences in this system. One public opinion survey suggests that at least in certain types of cases, the federal guidelines impose longer sentences than most members of the public would choose. See U.S. SENTENCING COMM'N, JUST PUNISHMENT:
PUBLUC PERCEPTIONS AND THE FEDERAL SENTENCING GUIDELINES (1997). Disparity remains a concern whether juries impose higher or lower sentences than judges.
defendant's criminal record 9 ' or about the usual sentence imposed and served in similar cases. Juries could, however, receive enough guidance to control this disparity among sentences. The parties could submit to the jury, after conviction, any relevant criminal history. Just as the probation officer can conduct an investigation and prepare a pre-sentence report for the judge, she could prepare a similar report to the jury about the defendant's background. Timing could be difficult in some cases, because the report would have to be ready by the end of the criminal trial. But the trial jury could be excused for the days or weeks necessary for the probation officer to prepare the report, or a separate jury might hear a summary of the evidence before imposing a sentence."
Sentencing juries could also routinely learn about the ordinary sentence imposed in similar cases. A standard report could inform jurors of the average sentence imposed for persons convicted of the same crimes as the defendant, and for persons who have a similar criminal record. The report could even describe the distribution of sentences for that category of offense and offender. It is easy to imagine that such information about normal sentencing patterns would hold great sway with a sentencing jury, perhaps even more than with a sentencing judge.
Even if sentencing juries started to receive such information, they might very well continue to impose more disparate sentences than judges. But does this make the sentencing jury any less desirable as the institution to impose individualized sentences? The apparent disparity among sentences that different juries impose might simply reflect the presence in one case of a relevant fact (other than the charged offense and the criminal record) not present in the other. Similarly, the different outcomes might reflect the different sentencing purposes that each jury was trying to accomplish: One jury might have been trying to incapacitate a dangerous offender, while another might have been trying to respond proportionally to the crime as charged. 93 91. See AMERICAN BAR AS'N, STANDARDS FOR CRIMINALJUSTICE std. 18-1.1, at 18-16 (2d ed. 1980) (stating that the jury "necessarily receives less information than the court"); H.M. 
1999)
The Yale Law Journal Because Stith and Cabranes give highest priority to individualized sentences, the jury could accomplish much of the task they would assign to a sentencing judge. The jury can create an individualized judgment, based on information comparable to what the judge sees. It can do so while holding a stronger democratic pedigree than a sentencing judge.
Although sentencing juries are a plausible replacement for sentencing judges when it comes to individualized sentences, I do not endorse juries over judges at sentencing. I suspect that most people familiar with sentencing, including Stith and Cabranes, would take the same position. The best reasons to favor sentencing judges over sentencing juries, however, do not involve the power of the judge to individualize a sentence. Instead, judges gain an advantage over juries because they are better able to coordinate a sentence in one case with sentences in other cases. We might expect coordination among different sentencers at any given time, giving us some assurance that similar offenders and offenses will receive similar sentences. We might also expect sentencers to coordinate their work over time: Sentencers could learn from experience, notice developing problems or trends, and improve their sentences over time. Judges have a greater capacity to coordinate their sentences than juries do. Because judges sentence regularly, they might find ways to become more consistent with other judges and to impose better sentences tomorrow than they did yesterday.
Like individualized sentences, coordinated sentences have their virtues. Some coordination among judges (and, inevitably, coercion of individual judges) is necessary to achieve genuine equity among cases. Coordination is also valuable for resource planning, a government interest that Stith and Cabranes ignore. Prisons and corrections programs cost a great deal. Years of advance planning are necessary to build prisons and establish programs. Without some way to control the sentences that judges impose (either by limiting sentencing options ex ante or by adjusting the sentence later), it is difficult to know how many prison beds and other corrections resources to purchase and operate. Coordinated sentencing rules have enabled many states to plan quite precisely the resources to devote to prison construction and corrections personnel. 94 But this critical coordinating function is precisely what remains underdeveloped in the Stith-Cabranes model of sentencing. To be sure, they do point to three coordinating devices: explanations by sentencing judges, appellate review, and the creation of sentencing procedures and advisory rules that "seek to use judicial knowledge and experience, rather than to suppress or replace judgment by judges." 9 5 But none of these devices, as Stith and Cabranes describe them, have enough centralizing force to create a coordinated sentencing system over time.
Explanations can form the basis for coordination, but explanation alone does not produce coordinated sentences. Explanations only create evidence that sentences are departing from whatever rules or norms might apply to sentences; they do not themselves create those norms.
The brand of appellate review that Stith and Cabranes describe will also fail to coordinate the work of judges with each other or over time. Appeals courts, under their ideal statute, would only reverse trial judges when they select "unreasonable" sentences. While Stith and Cabranes do call for trial judges to apply-and thereby to develop-some "common principles" of criminal sentencing, 96 they do not describe the source of those original principles to apply and develop. In light of their skepticism about a meaningful concept of disparity, and their view that each judge must select sentencing objectives tailored to the case at hand, they would probably prefer the appellate courts to tolerate many competing approaches to sentencing among trial judges. They would not encourage appellate courts to announce detailed "benchmark" sentences for trial courts to treat as the presumptive sentence for various classes of cases. 97 Each trial judge would be free to apply her own chosen principles, in her own reasonable way.
Thus, explanations and appellate review for reasonableness (at least as Stith and Cabranes envision them) are not strong enough devices to coordinate the work of sentencing judges. They are not enough to give sentencing judges much of an advantage over sentencing juries. Let us return, then, to the idea of "formal rules" that Stith and Cabranes resist so mightily. 9 " Are there ways to integrate the work of sentencing judges into rules that will ultimately coordinate their work? Can rules simultaneously respect individualized judgments and place some of those judgments offlimits?
95. STrrH & CABRANES, supra note 8, at 175.
96.
Id. at 83. 97. Appellate courts in England have announced "benchmark" sentences for sentencing courts to impose in all ordinary cases for some categories of crimes and offenders. For instance, the courts have announced, in the course of resolving an appeal of the sentence of one narcotics offender, the ordinary sentences for various narcotics offenses. See Regina v. Aramah, 76 Crim. App. 190, 192-93 (Eng. C.A. 1982) . Alaska has also experimented with such appellate benchmark sentences. See State v. Wentz, 805 P.2d 962 (Alaska 1991) (reversing the appeals court's reduction of a sentence, so as to avoid inconsistency with the state's non-statutory 10-year benchmark).
98. STITH & CABRANES, supra note 8, at 169.
III. JUDGES AND SENTENCING COORDINATION
Coordilation of sentences is unlikely to happen without binding sentencing rules. 99 For this reason, I believe that Stith and Cabranes propose the wrong response to the failed revolution in federal sentencing. They are suspicious of sentencing rules generally, and they reject any rules that reflect a sharing of power and responsibility between judges and other institutions. The sentencing rules that would develop over the long run in their system would emerge as a judicial consensus. The rules might arise out of a judicially-dominated committee that proposes procedural rules, or they might emerge out of patterns in the individual sentences of judges. These rules would articulate judicial views, not contradict them.
It is true that the federal sentencing revolution has failed. But that failure does not demonstrate the need to abandon sentencing rules or the need to concentrate all sentencing authority in the hands of judges. The real • problem with the federal sentencing guidelines is not the fact that they sometimes compel the sentencing judge to impose a sentence she would rather not impose. Instead, the real problem is that the guidelines have developed without enough respect for the work of sentencing judges.
The original guidelines, as Stith and Cabranes show, were based less on past judicial practices than the Commission implied. The Commission also amended the guidelines over their first decade without deferring to the work of sentencing judges, typically without paying attention to their work at all. This has remained true as different sets of commissioners (appointed by both Republican and Democratic presidents) have served on the Commission. While the lack of respect for sentencing judges may be partly a function of commissioner attitudes, it also flows from the absence of institutional structures that treat sentencing judges as an important source of guideline changes. Judges are not simply one more constituency to mollify in the political process of drafting new guidelines; they are indispensable to the creation of guidelines based on experience." 0 Nevertheless, judicial experience is not sufficient to create a sustainable sentencing system. Individual sentencing judges have no incentive to consider total prison capacity. Each judge will hope to use as much as 99. Those norms might carry a binding effect because there are legal consequences for failure to follow them, or because a tradition develops that convinces a judge to follow the norm even when it is not what the judge would have chosen to do. Many states have adopted "voluntary" guidelines that achieve high rates of compliance by judges. See OsTROM ET AL., supra note 26, at 10-11 (describing various levels of binding effect among state guideline systems).
100. The Sentencing Reform Act makes sentencing judges central to the amendment process, and something more than a constituency to consult. See Marc Miller & Ronald Wright, Teaching Holistic Sentencing, 10 FED. SENTENCING REP. 338 (1998). possible of the common resource of prison and corrections slots.'' Judges may also put more emphasis on some aspects of a case (such as prior criminal record) than society is prepared to accept in principle. For reasons such as these, most states creating sentencing guidelines have used judicial practices as a starting point, but have altered those practices in key respects. Minnesota, for instance, adopted guidelines that reduced the influence of prior criminal records and sentenced fewer of those convicted of property crimes to active prison terms.' 0 2
A. Judicial Experience and Coordinating Rules Coexisting
The key is to create guidelines that depart cautiously and honestly from judicial experience. It is then equally important to create regular opportunities for judicial experience to play a part in the amendments to the guidelines, alongside the legitimate need for coordinated sentencing rules. Numerous devices are available to involve judges in the development of a sentencing system. Many are now at work in the states or in foreign countries. One possibility is to create rules that take some options away from the sentencing judge, while still leaving broad zones of unstructured discretion for the judge. Most state sentencing guidelines have adopted this strategy. For instance, North Carolina leaves the judge substantial room to maneuver within the bounds set out in centralized sentencing rules, even though these rules have some of the strongest binding features among state guideline systems. The sentencing judge in North Carolina must calculate the offender's relevant criminal history and combine that history with the charge of conviction to determine the relevant box on a sentencing "mitigated" ranges. For instance, an offender convicted of a Class E felony (such as assault with a deadly weapon inflicting serious injury) with a Prior Record Level III (such as one previous serious felony conviction, or two less serious felonies) would face an active prison term. The judge could choose a sentence within the presumptive range of 27 to 34 months, the aggravated range of 34 to 42 months, or the mitigated range of 20 to 27 months. 1 06 The judge must give an adequate reason for moving into the mitigated or aggravated ranges, but the list of acceptable reasons is lengthy and the prospects for reversal on appeal are slim. 0 7 Thus, the range of choices available to the sentencing judge, without any real fear of appellate reversal, is 20 to 42 months. A comparable box in the federal sentencing grid designates a range of 27 to 33 months. ' The North Carolina sentencing rules constrain the judge: They have shifted away from the traditional judicial practice of using active prison terms for some minor property offenses. Yet coordination and judicial experience coexist in these rules. They still allow more room for individualized choices than the federal sentencing guidelines offer to the sentencing judge.
Admittedly, this strategy of leaving room for individual judgment is incomplete. Standing alone, it does not truly involve judges in the development of a sentencing system over time. It simply leaves some areas for rules (created by non-judicial institutions) and other areas for individual judgment (dominated by the trial court). At first glance, the state sentencing systems and the federal guidelines differ only in the amount of discretion left to judges, not in the use of individualized discretion to develop the sentencing rules. The boundaries on individualized sentences may be more generous (as in North Carolina) or more restrictive (as in the federal system), but does the individualized judgment of sentencing judges help determine where the boundaries will be placed? Can individualized judgment be linked to coordination, or at best do the two values simply coexist? 
B. Judicial Experience Linked to Coordinating Rules
There are already signs that it is possible to link the spheres of coordination and individualized judgment in sentencing. To begin with, appellate judges can serve as the coordinators for sentencing judges. Stith and Cabranes sound this theme when they call for the development of a "common law of sentencing." " Appellate courts take the lead in commonlaw development. They identify trends, extrapolate general principles from the patterns they discern in particular cases, and require courts in their jurisdiction to adopt the chosen principles over other (perhaps equally sensible) competing principles. If other sentencing rulemakers leave enough room for appellate courts to operate, they could add a judicial component to the coordinating rules of sentencing. This is not to say that any and all efforts to strengthen the appellate courts will integrate the two spheres. In the federal system, as Stith and Cabranes point out, appellate judges have made themselves the "enforcers" for the Sentencing Commission.' Too often they have kept the realm of individualization as small as possible; they have devoted all their attention to promoting compliance with the guidelines.' Federal appellate courts have not become an independent voice, announcing sentencing principles based on the sentencing patterns they observe, rather than on Commissionset boundaries.
Instead, federal appellate courts should take their cue from the appellate courts in some states that have created an independent judicial voice in the creation of sentencing rules. Appellate courts in Minnesota, for instance, have taken the lead: to announce rules for the use of uncharged conduct in setting sentences."
The attitudes of appellate courts toward "departures" from the guidelines will be a key factor as judges become an independent force in the coordination of sentences. Appellate courts must not only tolerate departures, but treat them as an opportunity to identify experience-based sentencing principles. Where many sentencing judges have departed from the guidelines, an appellate court should use that fact as a clue that it should develop sentencing principles on the subject-principles that legitimize and reinforce the departure decisions, rather than treating the departures as a rebellion to be squelched. Unlike the Stith and Cabranes proposal for appellate review, which calls for appellate judges to affirm any reasonable sentence within statutory boundaries, this proposal calls on appellate judges to select certain patterns they notice in trial court decisions, and to cultivate those sentencing practices at the expense of others.
If this is to happen, the federal courts will need to rethink and refine their views on the statutory departure standard. The Supreme Court has begun this process in Koon v. United States," 3 by announcing that the appellate standard of review for departures should be more forgiving than it has been in the past." 4 The trend needs to go much further. As Stith and Cabranes point out, some federal courts now state that the Commission has "adequately" considered a sentencing factor (making the factor unavailable as a departure ground) whenever the Commission has mentioned the factor explicitly or implicitly in the guidelines or the commentary." 5 But this is not a necessary reading of the departure statute, and it is not even the best reading. 16 Stith and Cabranes may have conceded too much and too early on this point: There are hints in the case law that courts are sometimes willing to judge for themselves whether the Commission has "adequately" considered a sentencing factor. 17 With a revitalized use of the departure standard, appellate courts can both develop and defend a place for judicial experience in the creation of sentencing rules. A willingness among appellate courts to highlight and generalize from patterns of departures among district courts could make the Sentencing Commission itself listen more carefully to sentencing judges. When the appellate courts insist that sentencing judges comply with every implied limitation within the guidelines, the Commission has little incentive to treat departures seriously. 11 But what if the appellate courts were to draw general principles out of patterns of departures, and then make it difficult for the Commission to ignore or revoke those departure grounds without truly "adequate" consideration? The Commission might then treat judicial experience as a lead rather than a leak.
Seeking guidance from appellate courts is not the only possible way to use judicial experience when creating and changing the coordination rules of sentencing." 9 If sentencing judges in the trial court could see for themselves the relevant patterns in the decisions of sentencing judges everywhere, the collective logic of individual judges might start to emerge and attract an ever-larger following. Right now, individual sentencing judges know very little about what other judges do when they face a discretionary sentencing choice. Appellate courts may be exposed to a larger number of cases, but their view is incomplete and impressionistic. At the federal level, the Sentencing Commission has statistical data on federal sentences, but that data is not typically in front of the sentencing judge as 117 118. The Commission has already relied on judicial experience to give direction to guideline amendments in one setting. Where the Commission has initially created a general or ambiguous guideline and some courts have interpreted the guideline favorably for defendants, the Commission has sometimes ratified this pro-defendant reading. This is virtually the only setting where the Commission has amended guidelines to make sentences less severe; the judiciary may give the Commission the political insulation necessary to make such a move. See U.S. SENTENCING GUIDELINES MANUAL app. C, amend. 518 (1997) (adopting the view of those courts refusing to count the weight of moisture in unusable wet marijuana); id. at amend. 582 (discussing sentences for defendants who lie to their probation officers about using drugs while on pre-trial release); id. at amend. 583 (discussing sentences for individuals of diminished capacity).
119. As Stith and Cabranes emphasize, the committee process for drafting procedural rules within the judicial branch also holds promise, especially for issues dealing with procedures at sentencing. See STrTH & CABRANES, supra note 8, at 154-63.
she makes the limited choices available to her under the guidelines. In this setting, how can the individual sentencing judge begin to notice and follow patterns in the decisions of other sentencing judges?
Consider an alternative system now operating in Scotland. Court administrators have developed computer software to help sentencing judges recognize for themselves any patterns in the decisions of their fellow judges. A sentencing judge in Scotland has access to a database recording key facts about all sentences imposed in recent years. When the time arrives to impose a sentence, the judge asks the database to display information about cases that resemble the case at hand in all relevant ways. Here is the critical point: The judge herself determines which aspects of the case are "relevant" for purposes of comparison. She selects the category of crime (such as robbery or sex offenses). Then, if the judge chooses, she can specify several offense characteristics from one menu (type of victim, injury, weapon, and so forth) and offender characteristics from a second menu (previous convictions, guilty plea, sex, and age). The database then informs the judge about the sentences imposed in past cases with comparable features, including information about the distribution of the sentences imposed. The judge hands down a sentence within the legal boundaries, drawing on the pattern of sentences in past cases for guidance. 12 In this system, trial judges themselves (without the oversight of a commission or the unifying efforts of an appellate court) can discern patterns in their own collective decisions and can change standard practices over time. A system that encourages or requires judges to remain within a range of "normal" sentences for "similar" cases could provide part of the coordination the system would need. Yet the judges themselves would determine over time what is normal and what cases are to be considered similar to one another.
IV. CONCLUSION
Change is coming to the federal sentencing system. The changes are not likely to arrive soon, but there is no money in betting against change in criminal sentencing. Stith and Cabranes have written an especially valuable book for this environment, where there is dissatisfaction but no sense of impending crisis. They have explained our current predicament more completely and persuasively than anyone else. They also point in a 120. This description of the Scottish sentencing database is based on a presentation by Neil Hutton at a conference on international sentencing. See Neil Hutton, Presentation at the University of Minnesota School of Law (Apr. 30-May 3, 1998) (PowerPoint slides on file with author).
